SALES CONTRACT


This contract has important legal consequences and legal, tax or other counsel should be consulted before signing. This contract has not been aproved by the Colorado Real Estate Commission. It was prepared by legal counsel for use by Seller.


Date:       
This Contract for sale and purchase is made and entered into on the Contract Date by and between Cunningham Farms, Inc, A Colorado Corporation, (Seller), and       (Buyer).

The Contract Date is the date upon which both parties have signed the Contract. 

This Contract relates to the following real property (the “Property”):

Street Address:       
Legal Description: Lot       Block       Forest Glen 2nd Filing Replat C
Any reference to the Property includes the Residence to be erected thereon. The Residence and Contract do not include any water rights, subsurface rights or gas, oil or mineral rights or claims of any kind or nature whatsoever, all of which (if any) are retained by Seller. 

Seller and Buyer Agree as Follows:

1. Purchase and Sale: Subject to the terms and conditions of this Contract, Seller shall sell and Buyer shall buy the Residence.

2. Contract Documents:  This Contract includes the following Contract Documents:  Specifications; General Floor Plan for the Model/Unit; Initial Options/Upgrades; and the Porchfront Homes Builder’s Limited Warranty.  The following documents are provided to the Buyer pursuant to paragraphs 9 and 10: Soils Report and Special Publication 43; and, Radon Publication. 

3. Purchase Price, Terms and Closing Costs:

	Item #
	Item
	Debit
	Credit

	1.
	Base Purchase Price
	$     
	 

	2.
	Pre Selected Options
	$     
	

	3.
	Options Deposit
	
	$     

	4.
	Less  Deposit made on      
	 
	($     )

	5.
	Earnest Money Deposit at Contracting
	
	$     

	6.
	Earnest Money Deposit at Permitting or 
	 
	$     

	7.
	New Loan
	
	$     

	8.
	Balance due at Closing in cash, cashier’s check or electronic transfer funds.
	 
	$     

	9.
	TOTAL
	$     
	$     


Note: Applicability of Terms. A check or similar mark in a box means that such provision is applicable. The abbreviation “N/A” or the word “Deleted” means not applicable and when inserted on any line in Dates and Deadlines, means that the

corresponding provision of the Contract to which reference is made is deleted. The abbreviation “MEC” (mutual execution of this Contract) means the date upon which both parties have signed this Contract.

4. Closing Costs: At Closing, Buyer shall pay all closing costs customarily paid by a buyer of real property in Colorado, including, but not limited to the cost of a certificate of taxes due, recording fees, documentary fees and all fees associated with or required by Buyer’s lender.

5. Buyer’s Deposits: This Contract provides for the following deposits: Earnest Money Deposit Purchaser must deposit with Seller a total amount of $      (      dollars), as earnest money deposit (“Deposit”) as follows:  (1) $N/A (N/A) previously paid prior to execution of this Agreement by Buyer on N/A receipt of which is hereby acknowledged; (2) $      (     ) upon execution of this Agreement by Buyer, receipt of which is hereby acknowledged subject to collection; (3) $N/A (N/A) upon notification to Buyer of receipt of permit from the City of Boulder.  It is understood that, except for (1) Seller’s default, (2) the Rescission Period per Paragraph 7, (3) or as otherwise specifically provided for herein, the Deposit shall not be refundable to Buyer.  The Deposit shall be made payable to Seller and shall be deposited by Seller in a non-segregated account at a depository selected by Seller with all interest earned on the Deposit to be Seller's sole property and not applied to the Purchase Price at closing. At such time, Purchaser’s Deposit shall be credited to the Purchase Price.

Additional deposits as set forth above; deposits for Change Orders and allowance items as set forth in paragraph 8.8; 

and any other deposit required or which is made hereunder (collectively ‘Deposits’). 

All Deposits may be placed in Seller’s general account rather than any separate trust, escrow or other account, an

may be used by Seller as it deems appropriate.  
6. Deposits Non Refundable.  All Deposits are nonrefundable except as provided within paragraphs 7, 12, 16, 21.2, 34.1 and 34.2. 
7. Rescission/Financing: Buyer acknowledges and agrees that Buyer is solely responsible for obtaining financing for Buyer’s purchase obligations hereunder and for otherwise performing Buyer’s obligations under this Agreement.  Seller agrees to allow Buyer seven (7) days from the date hereof (“Rescission Period”) for Buyer to evaluate financing and Buyer’s obligations hereunder.  If Buyer is not satisfied with his/her/their ability to finance or otherwise perform any obligations hereunder, Buyer may terminate this Contract by written notice of termination delivered to Seller prior to the end of the Rescission Period (the “Rescission Notice”).  Upon proper Rescission Notice, this Contract shall terminate and Buyer’s Earnest Money Deposit shall be returned to Buyer except for $0, which amount shall be retained by Seller as liquidated damages.  If Buyer does not so terminate, Seller will proceed with performance, including construction and completion of the Residence, in reliance upon Buyer’s determination that Buyer is fully ready, willing and able to perform hereunder.  Absent such termination, Buyer’s obligation to close and otherwise perform hereunder will not be subject to any conditions or contingencies, including, without limitation, the availability of Buyer’s financing, the sale of Buyer’s current residence or other property, or a satisfactory appraisal of the Residence.  If Buyer attaches any provisions, conditions or requirements to its Rescission Notice, Buyer will nonetheless be deemed to have issued a Rescission Notice and this Contract shall terminate as provided above.  Seller shall not be required to proceed with construction or completion of the Residence until after the end of the Rescission Period.

8. Construction of the Residence: 

The following paragraphs shall apply if the Residence is being constructed or is to be constructed prior to Closing.   Unless otherwise indicated, the Contractor for the construction of the Residence is Porchfront Homes. 

8.1. The Work: Seller is authorized to modify final plans and make substitutions in its sole discretion, but in a reasonable manner, to further the goal of timely and efficient completion of construction of the Residence in substantial accord with the Residence Plans, including (but not limited to) the following: (a) to meet requirements of any governmental authority; (b) to correct errors, omissions or oversights; (c) to meet unanticipated site requirements; (d) to overcome hindrances to the expeditious completion of construction due to strikes or materials or labor shortages; and (e) to make minor reallocations of electrical, plumbing, heating and similar services and equipment.  It is anticipated that there will be minor deviations in room dimensions, locations of windows, doors, heating registers and controls, electrical outlets and switches, telephone outlets and other items of similar nature from exact requirements of the Residence Plan and models and such deviations or modifications are not a breach of this Agreement by Seller.  Seller may substitute materials, appliances, and related items of substantially equal quality.  Purchaser acknowledges that Purchaser is specifically cautioned against ordering any items such as drapes, built in cabinets, or custom furniture until after exact measurements of the substantially complete Residence can actually be taken.

8.2. Statements of approximate square footages of the Residence, as well as intended layout and floor plan for the Residence, are set forth in the Residence Plans.  Purchaser acknowledges that such statements of approximate square footages are, by definition, approximations, and that the final square footage of the Residence as constructed will vary from such approximations.  However, Seller covenants that the final square footage of the Residence as constructed will be within 5.0% of the approximate square footage stated in the Residence Plans (the “Square Footage Covenant”).  Provided that the Square Footage Covenant is satisfied, Purchaser will have no right to rescind this Agreement, nor will Purchaser be entitled to any claim for breach of this Agreement or adjustment of the Purchase Price, on account of alleged or actual variations in the final square footage, layout or floor plan of the Residence as constructed versus that set forth in the Residence Plans.  Further, Seller makes no representations as to the existence, preservation or permanence of any view from the Residence. The square footage of the Residence will be determined by measuring to the outside surface of exterior walls and to the mid-point of interior party walls and, as to basement areas, to the outside surface of foundation walls.

8.3. Variation in Materials. Purchaser acknowledges Purchaser’s awareness that certain materials utilized in the construction of the unit including, but not limited to, brick, stone, roofing, ceramic tile, carpeting, wood panels, and paint, are manufactured in lots or batches and that variances in color, texture and size may occur from lot to lot or from batch to batch. As a result, should materials used in the construction of the unit supplied to Seller by the manufacturer be from different lots or batches, such materials may likewise vary in color, size or texture. Purchaser acknowledges that variances may also occur between materials used in the construction of the unit and materials used in the construction of any ‘model’ unit or the samples of materials displayed in Seller’s sales office. Purchaser specifically agrees that any variances in the color, textures or size of such materials installed in the unit, or any variances from similar materials or furniture, fixtures or appliances shown by sample or as installed in any ‘model’ unit, shall not constitute a defect in the materials or in workmanship or be a failure of Seller to build in substantial conformance with the Plats and Plans.

8.4. Promotional Materials. The parties expressly agree that any brochures or other materials regarding the unit, model units or the development containing artist’s renditions, photographs, dimensions or drawings of any nature are not binding and are for demonstrative and illustrative purposes only and may not be exactly duplicated. Any model unit maintained by Seller is not part of the basis of the bargain between Seller and Purchaser. Grades, open areas, elevations, dimensions, and the location of walks, stairs, plantings, and other landscape features, and other interior and exterior features of the unit may not precisely conform to those displayed in any model unit maintained by Seller, including without limitation any video or computer unit simulations or presentations, or in any promotional material supplied by Seller. Certain furniture, furnishings, wall and floor coverings, light fixtures, bookcases and other built-ins, and other decorative features and the like, as displayed in any model unit, are for display purposes only and are not considered a part of the unit for the purposes of this Agreement. Further, the location of wall switches, thermostats, chases, plumbing, electrical outlets and similar items may vary from dwelling to dwelling, including the unit, and may not be as shown in any model dwelling. Any floor plans, sketches or sales drawings shown to Purchaser other than those which are a part of the plat and plans on file with the local governing authority are for display purposes only and may not be exactly duplicated. Purchaser acknowledges its understanding that any model unit and all items therein and any promotional materials provided by Seller to Purchaser are solely for display and marketing purposes and do not constitute a warranty or representation from Seller that Purchaser’s unit will contain those same items or that the dimensions of rooms in the unit will be the same as in the model unit or promotional materials. Purchaser further acknowledges and agrees that trees and landscaping located on the property of the association or development may be removed to accommodate the construction of the development. Seller does not guaranty or warrant that the property of the association will include trees or landscaping at the time of settlement.

8.5. Completion: Seller agrees to proceed with due diligence to construct the Residence.  Seller shall provide an on-line notification system of the “Completion Date.”  Any schedules are estimates only, and construction may be delayed by permit and land use issues, Buyer’s failure to make selections, changes, weather, material shortages or unavailability, acts of nature, labor disputes, unavoidable casualties, or any other delays beyond the control of Seller.  If a Certificate of Occupancy (which can be temporary or conditional) has not been issued within twelve (12) months of the issuance of a building permit for the Residence or eighteen (18) months after the Contract Date (“Completion Period”), the Buyer shall have the remedies set forth in paragraph 12. 

8.6. Construction: Seller, by and through Contractor, shall retain sole control of construction, all persons performing construction and all means, methods or techniques of construction.  Buyer shall not communicate or instruct any person performing work or perform any work on the Residence.

8.7. No Entry:  Buyer shall not enter onto the Property or Residence without Seller’s consent.  Any entry onto the Property or Residence is at Buyer’s sole risk. Buyer understands and acknowledges that the construction site of the Residence is extremely dangerous. In the event Buyer, or anyone with Buyer’s permission, enters upon the construction site, Buyer hereby waives all claims against and agrees to indemnify and hold Seller and Contractor, its officers, shareholders, directors members, managers, employees and agents harmless from all damages, costs and expenses, including attorneys’ fees, that may be incurred as a result of injuries that may be incurred while on the construction site. 
8.8. Finishes. The Purchase Price includes the specifications and finishes as attached in this Contract. 
8.8.1. Options & Upgrades.  The Purchase Price does not include any optional items or upgrades unless otherwise stated in this Agreement.  If Buyer agrees to purchase any additional available options (“Options & Upgrades”) for the Property, Buyer must either execute a separate Change Order Agreement to be attached hereto or, alternatively, utilize the on-line Builder Trend System, at Seller’s option.  The price of such selections will increase the Purchase Price.
8.8.2. Choice of Finish Selections.  Buyer agrees to choose all selections for finish options, and to choose all other items which are optional for the Property, within the deadline specified, (“Selection Deadline”).  After such selections have been made, if any item or color is unavailable, Buyer shall select a comparable item within five (5) calendar days after receipt of notice from Seller or Seller’s representative of such unavailability.  Buyer agrees that upon Buyer’s failure to make any choice afforded Buyer within the time period provided herein, Seller may, without obligation to do so, make such choices for Buyer and the same shall be binding upon Buyer.
8.8.3. Cost of Options & Upgrades.  Upon selection of the Finish Selections, the Purchase Price payable by Buyer to Seller shall be automatically amended to reflect the Purchase Price with the Finish Selections selected by Buyer if any exist.  Buyer’s Deposit hereunder (defined in Paragraph 5, above) shall be credited against the revised Purchase Price and in the event the Buyer’s Finish Selections increase the Purchase Price, the Buyer shall deliver to Seller in good funds, an amount equal to not less than twenty-five percent (25%) of the increase in the Purchase Price resulting from Buyer’s Finish Selections (the “Options Deposit”).  Depending upon the nature of Buyer’s selection of Finish Options, Seller may require greater than twenty-five percent (25%) and up to one hundred percent (100%) advance payment in good funds of the additional cost of the Finish Selections.  Notwithstanding anything to the contrary herein contained, in no event shall the Options Payment be refundable to Buyer and in no event shall Buyer have any right, title or interest in any of the Finish Selections until Closing (as defined in Paragraph 11 below) has occurred.
8.8.4. Additional Change Order Processing Fee.  Seller agrees to process the initial Finish Selections without charge.  Subsequent changes, if permitted by Seller, in Seller’s sole discretion, shall be considered “Subsequent Change Orders”, shall be assessed a non-refundable $150.00 fee per Change, plus the cost of the original item selected and up to one hundred percent (100%) advance payment in good funds of the new item selected. Buyer understands and acknowledges that Changes may not always be possible and Seller may determine in its sole and absolute discretion that any Change request proposed by Buyer may be denied in whole or in part and/or otherwise declined by Seller. 
8.8.5. Payment of Options Deposits & Fees. Buyer shall make all payments by cash or check within five (5) business days of due date to Cunningham Farms, Inc, A Colorado Corporation and mail to 2433 8th St, Boulder, CO 80304.

8.8.6. Selections: Buyer shall make all finish, color, and option selections within seven (7) days after notice by Seller that said selections are due.
9. Special Conditions Disclosure and Release: 

9.1. Radon Gas Disclosure and Release: Seller hereby notifies the Buyer, and Buyer acknowledges, that the Colorado Department of Health and the United States Environmental Protection Agency (the EPA) have detected elevated levels of naturally occurring radon gas in certain residential structures throughout Colorado. The EPA has voiced concerns about the possible adverse effects on human health from long-term exposure to high levels of radon gas. The Buyer is hereby advised that Seller is not qualified, and has not undertaken, to evaluate this very complex and constantly changing issue. Seller is under no obligation to control, limit, mitigate radon gas levels in the Residence, or to achieve any Radon gas level in the construction thereof.  Seller makes no representation or warranty, express or implied, concerning the presence or absence of radon in the soils beneath, within or adjacent to the Residence prior to, on, or after the Date of Closing. Seller recommends that the Buyer, at Buyer’s sole expense, conduct an investigation and consult with such experts as the Buyer deems appropriate, in order to determine the level of radon gas in the Residence. Nothing in such investigation shall relieve Buyer of any obligations hereunder, and Buyer agrees that Buyer’s recourse is to install any desired Radon mitigation at Buyer’s expense after Closing. Buyer acknowledges receipt of a copy of the EPA’s pamphlet titled “A Citizen’s Guide to Radon”. Buyer assumes all risks related to Radon and releases Seller from any and all liability with respect to Radon gas and the matters discussed in this paragraph.

9.2. Mold Disclosure and Release. Mold is a naturally occurring fungus that can develop in or around residential structures. Mold may cause adverse health consequences and some persons are allergic to molds. Mold can develop naturally even in normal conditions in properly constructed residences. Seller cannot prevent or control the conditions that may result in mold, and mold may develop or be present in the Residence at or after Closing. The Buyer is advised that Seller does not, in this Contract, in Seller’s Warranty, or otherwise, warrant against the development or presence of mold or otherwise undertake to preclude the development or presence of mold. Buyer is advised to inspect the Residence prior to closing and on a regular basis after closing, in particular, in areas where moisture may be present and ventilation is limited, including basements, crawl spaces, utility rooms and other similar areas. Buyer assumes all risks related to mold and any damage or loss resulting there from and releases Seller from any and all liability with respect to mold in the Residence, or the consequences thereof.

10. Soils Report: Seller shall provide a “Summary Report of the Analysis and Site Recommendations,” start which is a description of the soil conditions of the real property upon which the Residence is constructed and any recommendation for addressing them, within fourteen (14) days of construction start.  Buyer acknowledges receipt of Colorado Geological Survey Special Publication 43, A Guide to Swelling Soils for Colorado Homebuyers.

11. Completion/Closing Date: Seller shall provide written notice to Buyer approximately twenty (20) days prior to the anticipated date on which a Certificate of Occupancy (which may be conditional or temporary) is expected to be available.  Upon such notice, Buyer shall promptly initiate any further actions necessary to prepare for Closing.  Closing shall take place within five (5) days of the issuance of the Certificate of Occupancy (which may be conditional or temporary) at a time and place designated by Seller.  Buyer acknowledges such Closing may be required prior to the final completion of all punch list items on the Residence.  Prior to Closing, at a time designated by Seller, the parties shall inspect the Residence and prepare a punch list (the Punch List) of items remaining to be completed or repaired within 120 days following Closing subject to any special order items.  The existence of the Punch List and items thereon shall not affect Buyer’s obligation to close and to pay the full Purchase Price at Closing.  At Closing, Buyer shall pay the full balance of the Purchase Price, and the parties shall execute such documents and take such actions as are reasonably necessary to carry out the terms of this Contract. Closing shall be deemed acceptance of the Residence as constructed except as set forth on the Punch List. After Closing, Seller shall exercise reasonable diligence to complete the Punch List.  In the event Seller, without any obligation to do so and in its sole discretion, extends the Closing Date to accommodate Buyer or Buyer’s lender, the Purchase Price shall be increased by one percent (1%) per month (pro rated on a daily basis) for each day of delay.   

12. Final Completion: If a Certificate of Occupancy (which may be conditional or temporary) has not been issued for the Residence on or before eighteen (18) months after the issuance of a building permit or twenty-four (24) months after the Contract Date (as extended per any Change Order), Buyer may issue a written “Notice To Terminate”.  If a Certificate of Occupancy (which may be conditional or temporary) has not been issued for the Residence within thirty (30) days of such Notice To Terminate, Buyer may terminate the Contract, and all earnest money and prepaid deposits shall be returned to Buyer. Seller agrees to notify Buyer in writing, with as much advance notice as possible, for the reasons for a temporary Certificate of Occupancy and both the remedies and timelines required for a non-contingent certificate of occupancy.

13. Possession and Occupancy: Buyer shall not occupy or utilize the Residence, or any part thereof, for any purpose prior to Closing. After Closing, Buyer shall make the Residence available to Seller and its subcontractors Monday through Friday between 8:00 a.m. and 5:00 p.m. for purposes of completion of the Punch List.  Seller shall endeavor to provide, but cannot guarantee, reasonable advance notice of such Punch List activities. 

14. Seller’ Warranties and Warranty Responsibilities:

14.1. Seller has provided to Buyer the Porchfront Homes Builder’s Limited Warranty (the “Warranty”). Seller, by and through Contractor , warrants and agrees to remedy and/or repair any defects described in the Observations, Criteria and Corrective Measures section of the Warranty appearing with one (1) year after the date of Closing (the “Warranty Period”). The Warranty is the sole warranty, express or implied, made in connection with the Residence and Property, and is in lieu of all other rights, remedies or warranties, express or implied, of any kind or nature whatsoever, to which Buyer might be entitled, including but not limited to the warranty for fitness for a specific or particular purpose, warranty of habitability and warranty of workmanlike construction.   Buyer shall deliver written notice of any warranty problem, defect or claim to Seller and Contractor as soon as practicable after discovery and in any case no later than the end of the Warranty Period. The Warranty shall apply only to the extent such written notice is so delivered, and neither Seller nor Contractor shall have any obligation to repair, replace or correct items that arise, or for which notice is provided, after the end of the Warranty Period.  If Seller is Contractor, all references to Seller shall refer solely to Contractor, and no other entity is involved. 

14.2. Consumer Products Excluded: Any appliance, item of equipment, or other item in the Residence that is a “Consumer Product” for the purposes of the Magnuson-Moss Warranty Act (15 U.S.C. Para. 2301 through 2312) is hereby excluded from the coverage of the Seller New Home Warranty. The following are examples of “Consumer Products”, although other items in the Residence may also be Consumer Products: refrigerator, trash compactor, range, dishwasher, garbage disposal, air conditioner, furnace, hot water heater, clothes washer and dryer, and thermostat. (Note: the Residence may not contain any or all of these items.) Seller hereby assigns to Buyer the manufacturer’s warranties on all appliances, equipment and “Consumer Products” installed in the Residence. Buyer should follow the procedure set forth in the applicable warranty if a defect appears in any appliance, item of equipment, or other Consumer Product.

15. Warranty Not Assignable: The Warranty is personal to Buyer, shall expire upon the transfer or conveyance of the Residence, and may not be transferred or assigned by Buyer to subsequent owners of the Residence.

16. Title:

16.1. Evidence of Title: Seller shall furnish to Buyer, at Seller’s expense, a current commitment for an owner’s title insurance policy in the amount equal to the Purchase Price within thirty (30) days after the Contract (“Title Deadline”). Buyer may require, by written notice given to Seller not later than five (5) days after the Title Deadline, that Seller provide Buyer with copies of instruments listed in the schedule of exceptions in the said title insurance commitment at Seller’s expense. This requirement shall pertain only to the instruments shown of record in the office of the Clerk and Recorder of the County in which the Residence is located. The title insurance commitment, together with any copies of instruments furnished pursuant to this paragraph, shall constitute the title documents (“Title Documents”). Seller will have the title insurance policy delivered to Buyer as soon as practicable after Closing and Seller will pay the premium at Closing.

16.2. Title Review: Buyer will have the right to inspect the Title Documents. If Buyer objects to any condition or exception to title as disclosed by the Title Documents that renders title unmerchantable or uninsurable, Buyer shall deliver written notice to Seller specifying such objection(s) on or before five (5) days after Title Deadline, or within five (5) business days after receipt by Buyer of any duly requested Title Document or endorsement(s) adding new exceptions(s) to the title commitment. If Seller does not receive Buyer’s notice by the date(s) specified above, Buyer shall be deemed to have accepted the condition of title as disclosed by the Title Documents as satisfactory and to have waived any objection thereto.

16.3. Right to Cure: If Seller receives notice of objection to title as provided above, Seller may, at its option (i) use reasonable effort to correct said title condition prior to the Date of Closing or (ii) procure a binder, endorsement  or additional title insurance so that the title is no longer unmerchantable and/or uninsurable. If Seller fails to correct or insure over said title condition on or before the Date of Closing, Buyer may terminate this Contract by written notice to Seller prior to Closing, or Buyer may proceed to Closing, in which case Buyer shall be deemed to have accepted title and waived any objection thereto. In the event of termination for an uncured title defect, Deposits shall be returned to Buyer.

16.4. Transfer of Title: Subject to tender or payment at Closing as required herein and compliance by Buyer with all other terms and provisions hereof, Seller shall execute and deliver a good and sufficient Special Warranty Deed to Buyer at Closing conveying the Residence free and clear of all liens and encumbrances except subject to current real estate taxes and all easements, covenants, conditions, restrictions, agreements, rights of way of record and those title conditions accepted pursuant to paragraphs 16.2 and 16.3 above. 

16.5. Common Interest Community Documents: The parties acknowledge that Seller will provide Buyer with copies of actual or proposed common interest community Declaration or Covenants. If Buyer objects to the terms of such documents, Buyer may terminate this Contract by written notice to Seller delivered within ten (10) days after delivery of the common interest community Declaration of Covenants and related documents.  Seller reserves the right to make corrections and modifications to such documents.  In the event of any subsequent modification to such documents that has a direct material impact upon Buyer, Seller shall provide written notice of such modification to Buyer, and Buyer may terminate by written notice delivered to Seller within ten (10) days of the delivery of such modifications to Buyer. Deposits shall be returned to Buyer on termination under this paragraph.   

17. Closing Costs, Documents and Services: Buyer and Seller shall pay their respective usual and customary closing costs at Closing. Buyer and Seller shall sign and complete all customary or required documents at or before Closing. Fees for the real estate closing and settlement services shall be paid at Closing equally by Seller and Buyer.

18. Prorations: Real estate taxes shall be prorated to the Date of Closing, based on taxes for the calendar year immediately preceding Closing. Water and sewer charges, Homeowners Association dues, prepaid expenses and any other items customarily prorated at residential real estate transactions in the State of Colorado shall be prorated to date of Closing. All prorations shall be final. Any special assessments imposed prior to Closing are to be paid by Seller. 

19. Possession: Possession of the Residence shall be delivered to Buyer on the date and time of delivery of deed.

20. Risk of Loss: In case of any casualty causing damage to less than twenty percent (20%) of the improvements, as determined by Seller, Seller shall repair such damage and proceed to Closing. If damage to the Residence is greater than twenty  percent (20%) of the improvements, as determined by Seller, Seller may, at its election, either (i) terminate this contract, in which case any deposit hereunder shall be returned to Buyer or (ii) repair such damage and proceed to Closing.  In the event the Contract is not terminated, Buyer shall retain rights for late completion as provided in paragraph 8.2.  Seller shall in all cases be entitled to any and all insurance proceeds resulting from such damage.

21. Default: Time is of the essence hereof, and if any payment or any other condition hereof is not made, tendered or performed as herein provided, there shall be the following remedies:

21.1. Notice of Default: In the event of default by one party, the other party shall provide written notice specifying the default, and the defaulting party shall have five (5) days to cure the default, except that there shall be no notice of default required, and there shall be no right to cure, if the default is a failure to properly tender performance at Closing. In the event of default, the following remedies shall apply:

21.1.1. If Buyer is In Default: In the event of material default by Buyer, Seller shall have the right, at its sole option, to (i) terminate this Contract and retain all sums paid or deposited hereunder as liquidated damages or (ii) pursue any and all contract remedies, including specific performance, damages, and any other remedy available at law or in equity.

21.1.2. If Seller Is In Default: In the event of material default by Seller, Buyer’s sole remedy shall be to terminate this Contract by giving written notice thereof to Seller, and, upon such termination, all sums paid hereunder by Buyer shall be returned to Buyer without interest, and both parties shall be released from any further obligations hereunder. Buyer expressly waives the remedies of specific performance and damages.

22. Notices: Any notices made hereunder shall be in writing and shall be effective when delivered by delivery to the address, or by facsimile or electronic transmission as specified below or on the signature page.


Buyer address:       



Buyer email:        
23. Assignment: This Contract shall not be assignable by Buyer without Seller’s prior written consent, which consent may be granted or withheld in Seller’s sole discretion. Subject to the foregoing, this Contract shall inure to the benefit of and be binding upon the heirs, personal representatives, successors and assigns of the parties.

24. Modification of this Contract: No subsequent modification of any of the terms of this Contract shall be valid, binding upon the parties, or enforceable unless made in writing and signed by the parties.

25. Entire Contract: This Contract constitutes the entire agreement between the parties relating to the subject hereof, and any prior agreements pertaining thereto, whether oral or written, have been merged and integrated into this Contract.

26. Special Taxing Districts: Special taxing districts may be subject to general obligation indebtedness that is paid by revenues produced from annual tax levies on the taxable Residence within such districts. Property owners in such districts may be placed at risk for increased mill levies and excessive tax burdens to support the servicing of such debt where circumstances arise resulting in the inability of such a district to discharge such indebtedness without such an increase in mill levies. Buyer should investigate the debt financing requirements of the authorized general obligation indebtedness of such districts, existing mill levies of such district servicing such indebtedness, and the potential for an increase in such mill levies.

In the event the Residence is located within a special taxing district and Buyer desires to terminate this Contract as a result, if written notice is given to Seller on or before three (3) days after the date of this Contract, this Contract shall then terminate. If Seller does not receive Buyer’s notice by the date specified above, Buyer accepts the effect of the Residence’s inclusion in such special taxing district and waives the right to so terminate.

27. Recommendation of Legal Counsel: By signing this document, Buyer and Seller acknowledge that Seller has advised that this document has important legal consequences and has recommended the examination of title and consultation with legal and tax or other counsel before signing this Contract  

28. Models and Plans: The Residence constructed hereunder may or may not be identical with any model residence. Seller shall retain all rights to architectural plans and construction documents.

29. Buyer Site Acknowledgements, Additional.  
29.1. View Impairment.  Buyer acknowledges that no representations, warranties or promises have been made concerning any view, present or future, that may be enjoyed from all or any portion of the Residence or Property.  The view from the Property may change or be affected or obstructed by (i) construction or installation of improvements, structures, fences, walls and/or landscaping by Seller or other adjacent owners property; and/or (ii) the growth of trees, landscaping and/or vegetation.  The Declarations do not contain any provision intended to protect the view from the Property. 

29.2. Outstanding Dedications.  All or a portion of the Property may be subject to an outstanding dedication to one or more governmental authorities.  A governmental authority can accept irrevocable dedications at any time and once accepted, the facility or area accepted will be open to the public and maintained by the governmental authority.  Seller has provided no assurances as to when or if a governmental authority will accept any such dedication. 

29.3. Neighborhood.  Seller has made no investigations, representations, warranties, or assurances to Buyer concerning the nature or character of individuals living in the neighborhood surrounding the Property, present or future. 

29.4. Adjacent Property. The Buyer has independently investigated the use (present or future) and character of all property adjacent to the Property. The Buyer has not relied on any statements of any leasing agent or broker or any brochures or displays of the Seller concerning the use or character of any adjacent property 

29.5. Noise Transmission.  Seller has made no representations, warranties or assurances to Buyer concerning noise transmission, other than the Property will be built in accordance with all applicable building codes in effect at the time the plans for the Property were approved by the City of Boulder.  Buyer hereby agrees that (i) it is not uncommon in close living situations such as in the Property for noise to be heard from other dwelling units or from outside; (ii) sound tends to carry through pipes, air-conditioning, heating, wood studs and flooring; (iii) sound transmission is highly subjective; and (iv) sound transmission in a close setting is not uncommon, but to be expected, in particular noise generated in or about the garages and adjacent driveways on the Property. 

29.6. Sales Price and Property Values. The Purchase Price and any sales options, inclusions or exclusions the Buyer may have received in connection with this purchase are the result of an arms-length negotiation with the Seller. The price is not based upon any agreements, guarantees, promises or representations concerning property values, the past, present or future prices paid or to be paid for other residences in the current phase or any future phase, or any sales options, inclusions or exclusions offered in conjunction with any such sales. The Seller has no obligation to take any action or refrain from taking any action in connection with the development or marketing of residences that would support or enhance the value of the improvements constructed being purchased by this Agreement.
29.7. Buyer Waiver. The Buyer waives any rights or remedies against the Seller that Buyer may have now or in the future, for any decline in the value of the Property because of any actions or any inactions by Seller, (not inclusive of warranty items). The Buyer waives and releases such rights or remedies fully permitted by law.
29.8. No Reliance on Statements Outside Of This Agreement. Except as expressly stated in this Agreement, neither Seller nor anyone acting for or on behalf of Seller has made any representation, statement, warranty or promise to Buyer concerning the physical aspects and condition of the Residence or Property, the desirability of the Residence or Property, the suitability of the Residence or Property, the potential income to be derived from or expenses associated with ownership of the Residence or Property or for any particular use. In entering into this Agreement, Buyer has not relied on any representation, statement or warranty of Seller, or anyone acting for or on behalf of Seller regarding all matters concerning the Property, including but not limited to the condition of the soil or any information contained in any soils reports or any other information supplied by Seller (the “other information”), which shall be independently verified by Buyer. 
30. Escrows at Closing: There will be no escrows at Closing.

31. Arbitration/Attorneys Fees: Any claim, controversy or dispute arising in connection with the Contract, the Warranty, the construction of the Residence, any problem or defect in the Residence, any claim or damage relating thereto, or any aspect of the foregoing, including any such claim, controversy or dispute involving Contractor , shall be subject to binding arbitration before the American Arbitration Association. The Arbitrator(s) shall have the authority, in the sound exercise of discretion, to award such costs and attorneys fees as the Arbitrator(s) deems appropriate to the party whose position is substantially favored.

32. Notice of Acceptance and Counterparts: This proposal shall be irrevocable for a period of ten days, but shall expire unless accepted in writing, by Seller on or before seven (7) days after the date of Buyer’s signature. If accepted, this document shall become a contract between Seller and Buyer. This Contract may be executed in any number of separate counterparts, and will be binding when each party has executed a copy or counterpart. Photocopies and facsimiles shall serve as originals to this Contract.  The Contract Date shall be the date both parties have signed this Contract. 

33. Facsimile, Email or Electronic Transmission: Signatures may be evidenced by facsimile, email or electronic transmission.

34. Termination by Seller: In addition to any other rights provided for in the Contract, Seller shall have the right, in its sole and absolute discretion, to terminate the Contract  as follows:

34.1. Dispute: In the event that a dispute or disagreement arises between Seller and Buyer regarding the obligations or performance of the parties hereunder, Seller shall be entitled, but not obligated, to terminate this Contract by providing seven (7) days written notice to Buyer, in which event the Deposits shall be returned to Buyer without interest, and both parties shall be discharged from all duties and performance hereunder.

34.2. Seller’s Inability to Perform:  In the event that Seller is unable to perform under this Contract   (1) by reason of its inability to obtain building permits, certificates of occupancy, or other governmental approvals upon terms acceptable to Seller in Seller’s sole discretion, (2) in the event that the Residence cannot reasonably be constructed in conformity with governmental or engineering requirements, or (3) by reason of any other fact, condition or circumstance outside the reasonable control of Seller, in said event,  Seller shall be entitled to terminate this Contract by providing Buyer seven (7) days written notice, in which event the Deposits shall be returned to Buyer without interest, and both parties shall be discharged from all duties and performance hereunder.  

35. No Recording, No Lis Pendens: Buyer acknowledges that Buyer’s rights in the event of a Seller default are limited to return of the Deposits and do not include specific performance or other claim to the Residence itself.  Buyer shall not record this Contract, any memorandum or other document relating thereto, or any Lis Pendens in any public property records.  Any such recording by Buyer shall be a material default hereunder and a violation of C.R.S. Section 38-35-109. If this Contract is terminated for any reason, Buyer agrees to immediately return all copies to Seller.

36. Disclosure of Potable Water Source:  Seller discloses that the source of potable water for the Residence is from the City of Boulder.  The Water Provider for the Residence can be contacted at:

Name: City of Boulder  Address:1739 Broadway, Boulder, CO 80306  Telephone:  303-441-3200

Website:  http://www.bouldercolorado.gov/index.php?option=com_content&task=view&id=2768&Itemid=2350 

NOTE TO BUYER:  SOME WATER PROVIDERS RELY, TO VERYING DEGREES, ON NONRENEWABLE GROUND WATER.  YOU MAY WISH TO CONTACT YOUR PROVIDER (OR INVESTIGATE THE DESCRIBED SOURCE) TO DETERMINE THE LONG-TERM SUFFICIENCY OF THE PROVIDER’S WATER SUPPLIES.

37. Additional Provisions/Attachments:       
Buyer(s):

Signature         



Date of Signature



Signature         



Date of Signature

Buyer’s Address:      
Buyer’s Telephone No:        

Buyer’s email:       
Signature Cunningham Farms, Inc. by Manager,  Terence Britton  

Date of Signature

     



Seller’s Address:  2433 8th St, Boulder, CO 80304
Seller’s Telephone No:  303-442-8453 Seller’s email: mcooonce@porchfronthomes.com  
COUNTER; REJECTION. This offer is  FORMCHECKBOX 
 Countered  FORMCHECKBOX 
 Rejected.  

Initials only of party (Buyer or Seller) who countered or rejected offer 




END OF CONTRACT

BROKER ACKNOWLEDGEMENTS:

Selling Company Brokerage Relationship: The Selling Company and its licensees have been engaged in this transaction as a Buyer's Agent. 
Listing Company Brokerage Relationship: The Listing Company has been engaged in this transaction as a Transaction Broker.  

BROKER’S COMPENSATION DISCLOSURE:

Listing and Selling Company’s compensation or commission is to be paid by the Seller upon closing and delivery of deed. Commission shall be paid on base price only and shall not include upgrades.
Selling Company:       (name of company).

By: 



Signature       
Date

Selling Company’s Address:       
Phone No:         Email:         Fax:      
Listing Company: eighty30realty  Address: 733 Spruce St., Boulder, CO 80302
Phone No: 720.422.5131  Email:  Deanna@8030realty.com  Fax:  1.888.321.8030
By: 




                      Signature Deanna Franco   
Date
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